DOCKET FiLE QOPY GRIGINAL

Before the
Federal Communications Commission

Washington, D.C. 20554 RECEIVED

In the Matter of SEP 3 ( 2004
Amendment of Section 73.202(b) Federal Ooor;lf;:::r;cgti.g::mcr?“missm
Table of Allotments,

FM Broadcast Stations.

(Oak Harbor, Washington) MB Docket No. 04-305

RM-10980

To: Assistant Chief, Audio Division

COMMENTS ON NOTICE OF PROPOSED RULEMAKING
AND COUNTERPROPOSAL

Bible Broadcasting Network, Inc. (“BBN™), by its attorneys, and pursuant to Section
1.420(d) of the Commission’s Rules, respectfully files its comments and counterproposal on the
Notice of Proposed Rule Making, DA 04-2461, released August 6, 2004 (“NPRM”), that
proposed, inter alia, to allot FM Channel 289A to Oak Harbor, Washington, as its first local
aural transmission service.! BBN supports the allotment of the channel to Qak Harbor,
Washington, but requests that it be reserved for noncommercial educational (“NCE”) use as
Channel *289A in the Commission’s Table of Allotments.

The NPRM includes proposals for 10 communities, including Oak Harbor, and recites
that each proposal warrants consideration because it complies with the Commission’s technical
requirements and would serve the public interest. Dana J. Puopolo proposed to allot Channel

289A to Oak Harbor as that community’s first local service.” The NPRM states that Oak Harbor

' Comments and Counterproposals are due by September 30, 2004, so this counterproposal is

timely filed. _Qj;i
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The allocation coordinates are: 48-17-36 NL and 122-38-31 WL. L.& ABCDE

-



is an incorporated city located in Island County with a 2000 U.S. Census population of 19,795
persons. The NPRM also states that this allotment is at city reference coordinates and requires no
site restriction. Oak Harbor is located within 320 kilometers (199 miles) of the U.S.-Canadian
border. Canadian concurrence has been requested, as a specially negotiated short-spaced
allotment, since the proposed Qak Harbor allotment is short-spaced to Canadian Station CBU-FM,
Channel 289C, Vancouver, BC. In addition, a minor change application (File No. BPH-
20031021 ADK) was later filed by Jodesha Broadcasting, Inc., licensee of FM Station KJET,
Channel 289C1, Raymond, Washington, which conflicts with the proposed Oak Harbor allotment.
The NPRM announces that, as such, the application will be treated as a counterproposal in this

proceeding.

The KJET application was filed as a result of a series of allotment changes in MM Docket
No. 00-41 (Oakville, Raymond, and South Bend, Washington, 17 FCC Red 997 (Alloc. Br. 2002)).
Channel 289C2 was allotted to Raymond, Washington, for use by KJET which had previously
been licensed to serve South Bend, Washington. There is no new service being created by the
KJET application, so the allotment of a first local service to Oak Harbor is preferred under
Revision of FM Priorities, 90 FCC 2d 88 (1982). However, as a compromise, BBN offers the
attached Spacing Study (Exhibit 1) demonstrating that KJET could coexist with the Oak Harbor

allotment if it were to downgrade to Class C2.

Attached hereto as Exhibit 2, and incorporated herein by reference, is an Engineering
Report prepared by BBN’s consulting engineers. That Report demonstrates that Channel 289A
may be reserved for NCE use at Oak Harbor in compliance with the Commission’s criteria for such

reservations set forth in Reexamination of the Comparative Standards for Noncommercial



Educational Applicants, 15 FCC Red 7386 (2000) (“NCE Report and Order”). The Commission
established revised criteria by which a rulemaking proponent may reserve an FM allotment for
NCE use. Under this criteria, a proponent must demonstrate that it is technically precluded from
using a reserved channel (Channels 201 through 220) and the proposal would provide a first
and/or second NCE radio service to at least 10 percent of the population within the 1 mV/m
contour of the proposed station.

The Engineering Report makes this showing and provides the basis on which the showing
was made. Since the channel may be reserved for NCE use and since it is preferred to the KJET
application, the channel should be allotted to Qak Harbor.

Should the Commission atlot Channel 289A to Oak Harbor, Washington, as an NCE
allotment, BBN will file an application during the applicable window period and, if BBN
receives a construction permit, BBN will promptly construct and operate a station on Channel
289A at Oak Harbor.

In light of the foregoing, BBN respectfully requests the Commission to reserve Channel
*289A at Oak Harbor, Washington, for NCE use.

Respectfuily submitted,

BIBLE BROADCASTING NETWORK, INC.

Mt

By:

Gary 8. Smithwick
Its Attorney

SMITHWICK & BELENDIUK, P.C.
5028 Wisconsin Avenue, NW

Suite 301

Washington, DC 20016
202-363-4560

September 30, 2004
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Oak Harbeor, WA
Spacing Study with KJET Application as a Class C2Z

FMCONT'™ LOCATE STUDY \

Ch 289 A
105.7 MHz

N. Lat. 48 17 43
W. Lng. 122 39 31

Dates:
Data:09-25-04
Job :09-29-04

Scale  1:4,002,000 V-Sott Comnd €

Call CH# Type Locaticn D-KM Azi FCC Margin
CBUFM 289C OQOPE-D Vancouver BC 119.63 349.7 247.0 -127.37
RADD 289A ADD Oak Harbor WA 0.00 0.0 115.0 -115.00
KJET 289C1 RSV Raymond WA 184.53 217.9 200.0 -15.47
BL289 289C2Z RSV Raymond WA 171.84 208.4 166.0 5.84
KJET.A 289C2 APP N Raymond WA 172.6¢9 209.7 166.0 5.69
KBKSFM 291C LIC Tacoma WA 101.95 149.4 95.0 6.95
KCMS 287C1 LIC Edmonds WA 93.10 153.6 75.0 18.10
R-—- 286A ADD  Metchosin Etc. BC 68.74 280.4 42.0 26.74
KJET 289C2 LIC-Z South Bend WA 196.63 205.6 166.0 30.63
KRSE 289C1 LIC Yakima WA 233.55 138.3 200.0 33.55
ALLO. 290A Port Renfrew BC 132.06 282.9 98.0 34.06
KUOW 235C1 LIC Seattle WA 79.93 160.8 22.0 57.93
RADD 288A ADD Forks WA 134.27 254.2 72.0 62.27
ALLO. 286A Lake Cowichan BC 120.61 300.9 42.0 78.61
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ENGINEERING REPORT

Statement of NCE Channel Reservation
Preclusion

Concerning
RADD Channel CH289A - Oak Harbor, WA

September, 2004

CorYrIGHT 2004

MUNN-REESE, INC.
Broadcast Engineering Consuliants
Coldwater, Ml 49036




DISCUSSION

The firm of Munn-Reese, Inc., was retained to prepare this report analyzing the potential
for the reservation of RADD Channel CH289A, Oak Harbor, WA for Non-commercial use. The
methodology followed in this determination has been taken from the Second Report and Order,
MM Docket No. 95-31, conceming the Reexamination of Comparative Standards for
Noncommercial Educational Applicants. Based on Paragraphs 34 through 46 of the Second
Report and Order, the Oak Harbor, WA CH289A Rulemaking may be reserved for NCE use
based on the qualifications of the Second Report and Order.

Portions of Paragraph 34 read:.. .First, it must establish the relative need for a new NCE
service by demonstrating that maximum class facilities at the proposed allotment site would
provide a first or second NCE service to at least fen percent of the population within the
proposed station’s service area and that such population is at least 2000 persons. The
Commission will not reserve a particular afllotment if this “first or second service” criterion is not
satisfied at the alfotment site’s reference coordinates. Included as Exhibit 1.1 is a map
depicting the RADD 289A service area in relation to the present Non-commercial facilities for
the area. A total of 83,064 peopie will receive a first or second NCE service. This is both more
than 2,000 minimum required and more than 10% of the RADD 289A 60 dBu service area
population. (76.12% of the 109,126 population within the totai RADD 289A 60 dBu service area
will receive a “first” or "second” NCE service.) A tabulation of stations employed has been
included as Exhibit 1.2. To ensure a worst case scenario, pending NCE applications or granted
Construction Permits which will result in less 1 and 2™ NCE service have been employed.
While it is believed use of these facilities may be disregarded, inclusion insures more than
adequate coverage of greater than 10% and 2,000 persons.

Portions of Paragraph 35 read: Secondly, a reservation request must include a technical
preclusion showing. The following test is designed fo provide a reliable and efficient proxy of
technical preclusion. It is not a conclusive test, but one that the Commission will treat as
establishing a rebuttable presumption of technical preclusion. The showing will be based on a
circle, centered in the proposed community of license and drawn with a radius one kilometer
less than the distance to the predicted 60 dBu strength signal of a maximum same-class facility.
The reservation showing must establish that no rule-compliant facility can be authorized at
maximum anfenna height above average terrain (“HAAT") and with maximum effective radiated
power (“ERP”) on any reserved band channel al four equally-spaced locations on the circle,
beginning with 0 (zero) degrees. In addition, the reservation showing must establish that no
same-class rule-compliant facility can be authorized at minimum antenna HAAT and with
minimum ERP on any reserved band channel at the city center coordinates for the community of
license. Included are Exhibit(s) 2.1 to 2.4 depicting NCE channel preclusion studies from the
four equally spaced locations as described. Placement of the four points on bearings 0.0°T,
90.0°T, 180.0°T and 270.0°T at a distance of 27.3 km (1.0 km less than the full Class A 60 dBu
reference distance of 28.3 km) resuits in the north, south and west points being located over
water. Confusion was encountered as whether to modify these distances to actual land
locations or proceed as is. However upon reviewing the FCC’s own wording of the study.
“...The following test is designed to provide a reliable and efficient proxy of technical preciusion.
it is not a conclusive test, but one that the Commission will treat as establishing a rebuttable
presumption of technical preclusion...” A good faith interpretation to proceed with actual FCC
specified distances and bearings resulting in water bourn sites was assumed. As seen in the
provided exhibits, no new full Class A facility may be allocated from any of the four locations
without giving or receiving interference to any existing facility or pending application over at
least some portion of land.

MUNN-REESE, INC.
Broadcast Engineering Consultants
Coldwater, MI 48036



DISCUSSION (continued)

In accordance with FCC guidelines, Exhibit 3.1 also depicts a NCE channel preclusion
study from the city reference coordinates of Oak Harbor, WA. While Minimum Class A antenna
parameters may be no less than 100 watts ERP at 30 meters HAAT equivalent, this preclusion
study has employed parameters of 1 watt at 1 meter HAAT to further demonstrate no reserved
band Channel exists in which any full service FM facility could operate. As seen in the
preclusion study, no new full or minimum Class A facility can be allocated without receiving or
giving interference to any existing facility or pending application from any location within the Oak
Harbor, WA area. In fact on all NCE reserved band Channels, the entire city limits of Oak
Harbor is precluded by at least one facility on all NCE Channels. As no portion of Oak Harbor
may be served, this city is categorically precluded from an NCE facility located in the reserved
portion of the band.

Therefore, as no NCE reserved band Channel exists, it can be concluded the
RADD 289A Allotment for Qak Harbor, WA meets all criteria for NCE Channel reservation.

CERTIFICATION OF ENGINEERS

The firm of Munn-Reese, Inc., Broadcast Engineering Consultants, with offices at
385 Airport Drive, Coldwater, Michigan, has been retained for the purpose of preparing the
technical data forming this report. | declare under penalty of perjury that the contents of this
report are true and accurate to the best of my knowledge and belief.

September, 22, 2004 MUNN-REESE, INC.

By &MJ tﬁ*—

Wayne S! Reese, President

385 Airport Drive, PO Box 220 By { m (O a@ hﬁfL
Coldwater, Michigan 49036 ] W_Asher. Proiect Engi
Telephone: 517-278-7339 us - Asher, Froject =ngineer

MUNN—REESE, INC.
Broadcast Engineering Consultants
Coldwater, Ml 49036



| |
Total RADD 289A Population: 109,126
Total 1st & 2nd NCE Population: 83,064 (76.12%)
Populations derived from U.S. Census 2000 Datum
All Contours shown represent 60 dBu Service

Exhibit 1.1
1st & 2nd NCE
Population Showing
RADD - 289A
Oak Harbor, WA
Full Class A Facilities

i A

[ RADD 289A 60 dBu Service
B NCE 60 dBu Service

[0 Areas Receiving two or more NCE Services

Scale 1:500,000

W 4 v
**Note: To ensure a worst case scenario, the KMWS A application has been used in place of the KMWS.L Licensed operation and the KUGS.C Construction Permit
has been included as well. Inclusion of both of there facilities insures more than adequate coverage of greater than 10

7 14

% and 2,000 persons.
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Duopoly Study Center = 48 17 43 W, 122 39 31 W 09-22-2004
Ccall Coordinates Dist Bear Chan PwrlkW) City State File #

>*RADD 481743N 1223931 28%a 6.00 User Reference

KMWS . A* 483230N 1221743w 38.4 44 2098 1.5 Mount Vernon WA BPED23020408ABO
EMWS. L 482613N 1221836W 30.3 58 211a 0.1 Mount Vernon WA BLED19920702KA
KPLUFM.L 473014N 121582%W 101.8 149 203C 58 Tacoma WA BLED19890925KA
KSER.L 480128N 1220641W 50.6 126 214a 5.8 Everett WA BLED1%9290C415KA
KSVR.L 482349N 1221826W 28.4 66 21%a 0.17 Mount Vernon WA BLED20021112AA0
KUGS . C* 484411W 1222847wW 50.8 15 2074 0.7 Bellingham WA BPED19990318ME
KUOW.L 473658N 1221828W 79.9 160  235C1 100 Seattle WA BLED19850715KJ

Number in list= &8
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